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United States Court of Appeals for the 

District of Columbia 


a Supreme Court of the District of Columbia. 

Equity No. 58741 
Pauline Helvestine, Plaintiff, 

vs. 

Roy T. Helvestine, and Perpetual Building Association, 

a corporation, Defendants. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the Supreme Court of 
the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit:— 

1 Bill of Complaint 

Filed May 13 1935 

In the Supreme Court of the District of Columbia 

Holding an Equity Court 
Equity No. 58741 
Pauline Helvestine, Plaintiff, 

vs. 

Roy T. Helvestine, and Perpetual Building Association, 

a corporation, Defendants. 

The bill of complaint of Pauline Helvestine respectfully 
shows unto the Court as follows: 

1. That she is an adult citizen of the United States and 
a resident of the District of Columbia and has been such 
resident for more than three years prior to the institution 
of this suit, which is filed herein in her own right and as the 
wife of the individual defendant, Roy T. Helvestine. 
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2. That the individual defendant, Roy T. Helvestine, is 
likewise a citizen of the United States and a resident of the 
District of Columbia and is sued herein in his own right and 
as the husband of the plaintiff herein. 

3. That the Perpetual Building Association is a body 
corporate having agents and offices and doing business in 
the City of Washington, in the District of Columbia, and is 
sued in its own right. 

4. That heretofore to-wit, January 11, 1930, plaintiff and 
the individual defendant, Roy T. Helvestine were lawfully 
married at LaPlata, Maryland, and no issue was born of 
said union. 

5. That following the marriage of the plaintiff and the 
individual defendant, Roy T. Helvestine, as aforesaid, they 
came to the District of Columbia, and took up their abode 

here, where they continued to reside as husband and 
2 wife until the 26th day of April, 1935. 

6. Plaintiff avers that she has at all times de¬ 
meaned and conducted herself during the married life of 
the parties hereto in accordance with her marital duties, 
but that the defendant, notwithstanding the same, without 
cause, provocation or reason, and so frequently as to con¬ 
stitute a systematic course of conduct on his part, treated 
the plaintiff with cruelty, which she has not forgiven or 
condoned, which said cruelty destroyed the purpose of the 
marriage, injured and impaired the plaintiff’s general 
health and made further cohabitation with the defendant 
intolerable, as hereinafter described; that following the 
marriage of the parties hereto, the plaintiff worked as a 
practical nurse, having theretofore had two years of hos¬ 
pital training. That while the plaintiff and the individual 
defendant, Roy T. Helvestine, lived together, they pooled 
their earnings and paid household bills and living expenses 
without regard to their individual incomes and that their 
mutual savings were placed on deposit at the Perpetual 
Building Association named as defendant herein, in a joint 
account. That the plaintiff contributed with her husband 
to this savings account, and that she is entitled to one-lialf 

of the same. That the said account which was formerlv 

•» 

carried in the joint names of the plaintiff and the individual 
defendant, Rov T. Helvestine, was changed bv the individ- 
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ual defendant to his own name during the month of Janu¬ 
ary 1935, without the consent of the plaintiff, and that the 
plaintiff is fearful that he will withdraw the same and 
secrete the said money, or dispose of the same wastefully, 
or that he will place the same out of her reach as he recently 
threatened that he would never, under any circumstances, 
pay the plaintiff any money, and he has refused to replace 
the said fund in a joint account, or to give this plain- 
3 tiff her share thereof. 

7. Plaintiff avers that the individual defendant, 
Roy T. Helvestine, is possessed of a nagging and fault 
finding disposition, is sullen and grouchy and has an un¬ 
governable temper; that during the year preceding the sep¬ 
aration of the parties on April 26, 1935, the defendant gave 
almost daily evidence of his loss of affection for, and dis¬ 
like of the plaintiff, and accorded her treatment of a cruel 
and inhuman nature, neglecting, abusing, and often strik¬ 
ing her, and otherwise abusing her; that he was and is ad¬ 
dicted to the excessive use of intoxicating liquor, and when 
under its influence is cruel and abusive to the plaintiff. That 
the individual defendant, Roy T. Helvestine, ignoring his 
marital vows, commenced to go about with other women in 
1934, according to plaintiff’s information and belief, enter¬ 
taining women in the home formerly occupied by the par¬ 
ties hereto, at premises 1104 Holbrook Terrace, N. E., while 
the plaintiff was away from the city on her vacation during 
the last two weeks in July 1934; when the plaintiff returned 
to the apartment, she found the evidence of parties which 
had been held there, including lipstick on a pillow of her 
bed; that during the past year, the individual defendant, 
Roy T. Helvestine, on nights off from work, remained away 
from the home until late or unreasonable hours, coming 
home as late as four and five o’clock in the morning, invari¬ 
ably under the influence of liquor. 

8. Plaintiff avers and alleges that the individual defen¬ 
dant, Roy T. Helvestine, wilfully deserted and abandoned 
her on to-wit, April 26,1935; that on to-wit, March 16, 1935, 
preceding the aforesaid desertion, the individual defen¬ 
dant, Roy T. Helvestine, came home at 3 o’clock a.m., un¬ 
der the influence of liquor, and assaulted the plaintiff by 
striking her with his fist on the face and body; that the 
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individual defendant, Roy T. Helvestine, has failed 

4 and refused to contribute anythin" to the support of 
the plaintiff since leaving her, although able so to 

do; that the plaintiff has been able to secure work from 
time to time at a local beauty parlor where her wages and 
income do not exceed $12.00 per week, which sum is insuffi¬ 
cient to maintain her. 

9. Plaintiff avers that the individual defendant, Roy T. 
Helvestine, is employed with the General Baking Company, 
at a salary of approximately $50.00 per week; that he owns 
and operates an Oldsmobile car for his pleasure and for 
the entertainment of his women friends; that there is on 
deposit at the Perpetual Building Association, the approxi¬ 
mate sum of $1200.00 to the credit of the individual defen¬ 
dant, which said sum is, as heretofore stated, the rightful 
property of the plaintiff and the individual defendant, Roy 
T. Helvestine; that the plaintiff has an individual savings 
account amounting to $145.00 in the Perpetual Building 
Association; that the individual defendant, Roy T. Helves¬ 
tine, caused to be inserted in the Evening Star, a local 
newspaper, on Tuesday, May 7, 1935, a notice that after 
that date, he would not be responsible for any bills made by 
anyone but himself. 

WHEREFORE, THE PREMISES CONSIDERED, 
plaintiff prays as follows: 

1. That the United States Writ of Subpoena issue from 
this Court directing the defendants, and each of them, to 
appear herein on a day certain and answer the exigencies 
of this bill of complaint. 

2. That the Court enjoin the disposition of the funds on 
deposit in the Perpetual Building Association pendente lite, 
and that upon a final hearing upon the merits of this suit, 
this Honorable Court will, by suitable decree, direct the 

payment to the plaintiff of that share of said funds 

5 as may on accounting be shown to be her property. 

3. That pendente lite and permanently plaintiff be 
awarded alimony, counsel fees, and costs. 

4. That upon final hearing of this cause, the plaintiff be 
awarded a decree of limited divorce from the defendant 
on the "rounds of crueltv and desertion. 
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5. That in the event this Court shall grant to the plaintiff 
a decree of divorce a mensa et tlioro, on the grounds set 
forth in this bill of complaint, she be later permitted to 
apply in this proceeding for a divorce a vinculo matrimonii 
from the individual defendant, Roy T. Helvestine, if the 
statutes now in force in the District of Columbia are en¬ 
larged or modified so as to justify an application for a 
divorce a vinculo matrimonii on the grounds set forth in 
this bill of complaint. 

6. And for such other and further relief as the nature of 
the case may require and to the court may seem proper. 

PAULINE HELVESTINE 

RAYMOND NEUDECKER 

Attorney for Plaintiff 

District of Columbia, ss : 

Pauline Helvestine being first duly sworn according to 
law desposes and says; that she has read the foregoing 
bill by her subscribed and knows the contents thereof, that 
the matters and things therein set forth as of her own 
knowledge are true, and those based upon information and 
belief, she believes to be true. 

PAULINE HELVESTINE 


Subscribed and sworn to before me this 13th day of May, 
1935. 


FRANK E. CUNNINGHAM Clerk ,. 

By C E Stewart, Jr 
Ass’t Clerk. 


6 Answer of Roy T. IIelverstine to Bill of Complaint 

Filed May 16 1935 

* * * 

The answer of the defendant, Roy T. Helvestine to the 
Bill of Complaint, respectfully represents the court as fol¬ 
lows : 

1, 2, 3, 4, 5. This defendant admits the allegations con¬ 
tained in paragraphs 1, 2, 3, 4, and 5 in the Bill of Com¬ 
plaint. 
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6. Answering paragraph 6, this defendant denies that 
the plaintiff has demeaned or conducted herself in ac¬ 
cordance with her marital duties, and denies that he ever 
treated the plaintiff with cruelty or that her health has been 
impaired, but admits that the plaintiff and defendant have 
not cohabited together for at least a vear and a half. This 
defendant denies that the plaintiff ever worked as a practi¬ 
cal nurse since her marriage except for a period of four 
weeks during 1933 for which work she received approxi¬ 
mately $80.00, and which she used together with $125.00 re¬ 
ceived by her from the defendant to purchase a Ford auto¬ 
mobile which she still owns. This defendant denies that the 
plaintiff and he pooled their earnings or that she received 
any earnings which at any time went to any joint account 
or anv other account of the defendant. The defendant 
has been advised in the last week that the plaintiff, without 
his knowledge, has been employed in a beauty parlor since 
December, 1934 but that at no time has he received any por¬ 
tion of her earnings from said beauty parlor nor has any 
portion of said earnings ever been deposited in any ac¬ 
count, joint or otherwise, of this defendant. He admits that 
he formerly carried a joint account in the name of the plain¬ 
tiff and himself but at no time did the plaintiff understand 
that she was to be permitted to withdraw any of these funds 

or have anv interest in the fund, nor was she given 
7 bv this defendant anv interest in said fund. The de- 

fendant further says that of these funds approxi¬ 
mately $800.00 thereof was a balance from the sale of a 
piece of property owned and sold by this defendant prior 
to his marriage and the remaining sum of approximately 
$400.00 were the savings of this defendant since his mar¬ 
riage from his employment. 

7. Answering paragraph 7, this defendant denies each 
and every allegation contained in paragraph 7, and says 
further that he has never entertained women in his home or 
elsewhere. 

8. Answering paragraph 8, this defendant denies that 
he deserted or abandoned the plaintiff and denies further 
that on March 16, 1935 he came home at 3 A. M. under the 
influence of liquor, and assaulted the plaintiff but avers the 
fact to be that for a considerable time he has suspected the 
plaintiff of being guilty of adultery and about March 4th or 
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5tli, 1935 he discovered in the possession of the plaintiff 
pictures of one Harry West and on March 16, 1935 which 
was the defendant’s night off from work, he came home 
after receiving his pay about 5 o’clock in the evening and 
remained without leaving his home until approximately 
4 o’clock in the morning of March 17, 1935 when the plain¬ 
tiff arrived home in a taxicab in a partially intoxicated con¬ 
dition. A few minutes later the telephone rang and a voice 
asked for the plaintiff and as to whether or not she arrived 
home safely, that thereupon the voice announced himself as 
Harry West and invited this defendant to meet him to talk 
to him “as man to man.” That the defendant and the 
plaintiff immediately left the house in the defendant’s car 
to meet and did meet the said Harry West who admitted his 
affection for the plaintiff and association with her and 
asked this defendant to divorce the plaintiff so that he could 
marry her, and asserted that he was in love with her and 
could not stay away from her. Thereafter the plaintiff 
continued to associate with the said Harry West and 
8 this defendant avers that as recently as Sunday, 
May 12, 1935 she was in the company of the said 
Harry West. Further answering said paragraph 8 in the 
Bill of Complaint this defendant admits that since April 
26, 1935, he has not contributed any money to her support. 
That on Thursday, April 25, 1935, she told the defendant 
to get out and informed him that she had someone else to 
pay her rent and buy her clothes. 

And for a further answer to said paragraph 8 this defen¬ 
dant says that since the summer of 1933 the plaintiff spent 
much of her time away from her home and would leave 
home and not return until the very early hours of the morn¬ 
ing and on many occasions when this defendant returned 
from his work about 4 o’clock in the morning the plaintiff 
was still out and had not returned home, and when ques¬ 
tioned by this defendant as to her whereabouts, she told him 
to try and find out and if he did not like it, to “get out”. 
The plaintiff admitted the committing of adultery, and re¬ 
peatedly during the past year and a half while the defend¬ 
ant was at work the plaintiff entertained men friends in her 
apartment. The defendant further says that even since 
the separation of the parties hereto and as late as May 12, 
1935 the plaintiff visited the rooms of the said Harry West 
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and spends a considerable period of time at his residence. 
Further answering said paragraph this defendant says that 
during the past year and a half the plaintiff has urged him 
to divorce her and has denounced and cursed him with pro¬ 
fane violent and abusive language, frequently asserting 
that she would like to see him killed. 

The plaintiff did further treat this defendant with ex¬ 
treme cruelty by deliberately playing the radio as loudly 
as possible and singing and playing all in the house with a 
dog in the morning while the defendant was attempting to 
sleep, and when this defendant remonstrated with 
9 the plaintiff she asserted that she was doing it be¬ 
cause she wanted to make it as miserable as possible 
for him until he becomes so unfit for work for lack of sleep 
that he would have to leave; and that as a result of this 
conduct on her part he was obliged on many and numerous 
occasions to go to work with only 4 or 5 hours of sleep. 

9. Answering paragraph 9, this defendant admits that 
he is employed by the General Baking Company and that 
his salary is approximately $47.00 a week; he admits fur¬ 
ther that he owns and operates a 1931 Oldsmobile but de¬ 
nies that he uses it for the entertainment of women friends 
and denies that he has anv women friends and asserts that 

m/ 

with few exceptions the only use he makes of said automo¬ 
bile is to take himself to and from work. The defendant 
admits that there is on deposit in the Perpetual Building 
Association the sum of $1,053.61 but denies that the plain¬ 
tiff has any interest in said account but that the same be¬ 
longs absolutelv to this defendant. The defendant admits 
the plaintiff has an individual savings account and avers 
the fact to be that it is what remains of the sum of $200.00 
or $300.00 which she wrongfully took from the defendant 
and which sum in truth and in fact belongs to this defen¬ 
dant. The defendant admits that he caused to be inserted 
in the Evening Star the notice that he would not be respon¬ 
sible for any bills incurred by anyone but himself. 

Having fully answered the Bill of Complaint this defend¬ 
ant prays that he may be hence dismissed. 

HOY T. HELVESTINE 

ALFRED M SCHWARTZ 
Attorney for Defendants. 
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District of Columbia, ss : 

Roy T. Helvestine, being first duly sworn according to 
law, deposes and says that he has read the foregoing 
10 Answer by him subscribed and knows the contents 
thereof; that the matters and things therein set forth 
as of his knowledge are true, and those based upon informa¬ 
tion and belief he believes to be true. 


ROY T. HELVESTINE 


Subscribed and sworn to before me this 15th day of May, 
1935. 


(Seal) 


MARY E NEFF 
Notary Public , D. C. 


Cross-Bill for Absolute Divorce 
Filed October 15 1935 

* * * * * # # * # • 

The Cross-bill of the cross-plaintiff, Roy T. Helvestine, 
respectfully represents to the court as follows: 

1. He is a citizen of the United States and is and has been 
a bona fide resident of the District of Columbia for more 
than two years next before the institution of this suit. 

2. The cross-defendant, Pauline Helvestine is a citizen of 
the United States and a resident of the District of Colum¬ 
bia and is sued as the wife of the plaintiff and the co-re¬ 
spondent, Harry West is likewise a citizen of the United 
States and a resident of the District of Columbia. 

3. The cross-plaintiff and cross-defendant were lawfully 
married January 11, 1930 at La Plata, Maryland, but have 
lived always since their marriage in the District of Colum¬ 
bia. No issue has been born of said union. 

4. The cross-plaintiff is advised and believes and accord¬ 
ingly avers that ever since and during the entire period of 
his marriage the cross-defendant, without his knowledge, 

has been in the companionship of other men, attend- 
11 ing dances and entertaining at her home men friends 
while the cross-plaintiff was at work. 

5. The cross-plaintiff is employed as a baker, working 
much of the time at night; that beginning about the fall of 
1934 the cross-defendant commenced a systematic course of 
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cruel treatment towards him consisting, among other things, 
of playing the radio as loudly as possible, singing, and play¬ 
ing ball in the house with the dog in the morning while the 
defendant was attempting to sleep, and informed the cross¬ 
plaintiff when he remonstrated with her, that she was doing 
it because she wanted to make it as miserable as possible 
for him until he would become so unfit for work from lack 
of sleep that he would have to leave; and that as a result of 
this conduct on her part he was obliged on numerous occa¬ 
sions to go to work with only four or five hours of sleep. 
That also prior to this time as well as during this period, 
the cross-defendant frequently and repeatedly cursed the 
cross-plaintiff with profane language and on many occa¬ 
sions assaulted him. During the summer of 1930 on one 
occasion the cross-defendant struck the cross-plaintiff with 
a silver dinner knife breaking the blade across his arm, and 
she has frequently thrown at him shoes and whatever ob¬ 
jects would come to her hand including on one occasion in 
1931 a glass ash tray. 

6. That during the past year the cross-defendant has fre¬ 
quently told the cross-plaintiff to get out and on occasions 

when she would return home in the earlv hours of the morn- 

* 

ing, which she made a habit of doing, when the cross-plain¬ 
tiff asked where she had been, or complained of her conduct, 
she replied that if he did not like it he could get out; that 
for more than three months prior to April 26,1935 the cross¬ 
defendant has refused to cook any meals for the cross-plain¬ 
tiff, and on April 25, 1935 she cursed and abused the cross¬ 
plaintiff and told him to get out and that she did not want 
him around the house any longer. On the follow- 
12 ing day, the cross-plaintiff being unable to longer en¬ 
dure her abuse and cruelty, which was impairing his 
health, was obliged to leave. 

7. That for more than a year the co-respondent has been 
and still is associated with the cross-defendant and after 
the cross-plaintiff was obliged to leave the cross-defendant 
by reason of her cruel and abusive treatment of him, she 
continued to occupy the apartment of the cross-plaintiff at 
1104 Holbrook Terrace, Northwest, in the District of Co¬ 
lumbia until about September 16, 1935, and during this pe¬ 
riod the co-respondent visited the cross-defendant, and 
there committed adultery with the cross-defendant on to- 
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wit April 28, May 15, July 23, 1935 and on numerous other 
dates unknown to the cross-plaintiff. That further during 
this period and since, the cross-defendant and co-respon¬ 
dent frequented dance places together. 

8. That since moving from the Holbrook Terrace apart¬ 
ment the cross-defendant has been living at 224 East Capi¬ 
tol Street, in the District of Columbia in the same apart¬ 
ment with the co-respondent and has there committed adul- 
terv with him on to-wit October 5 and October 11, 1935 as 
well as on numerous other dates unknown to the cross-plain¬ 
tiff. 

9. That the cross-defendant has committed adultery with 
the co-respondent on numerous other dates and at numer¬ 
ous other places both in the District of Columbia and else¬ 
where unknown to the cross-plaintiff. 

10. That all of the acts of adultery alleged herein were 
committed by the cross-defendant without the consent, con 
nivance, privity or procurement of the cross-plaintiff, and 
since the discovery thereof he has not voluntarily cohabited 
with the cross-defendant. 

WHEREFORE, the premises being considered, 
13 the cross-plaintiff prays: 

1. That the cross-plaintiff be awarded a decree of 
divorce a vinculo matrimonii . 

2. And for such other and further relief as to the Court 
mav seem just and proper. 

ROY T. HELVESTINE. 

ALFRED M. SCHWARTZ 

Attorney for Cross-plaintiff 

District of Columbia, ss : 

Roy T. Helvestine, being first duly sw^orn, deposes and 
says that he has read over the aforegoing Cross-Bill by him 
subscribed and knows the contents thereof; that the matters 
and facts therein stated upon personal knowledge are true, 
and those stated upon information and belief, he believes to 
be true. 

ROY T. HELVESTINE 

Subscribed and sworn to before me this 14th day of Octo¬ 
ber, 1935. 


(Seal) 


CHARLES R. BURHANS 
Notary Public , D. C. 
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Answer of Pauline Helvestine to Cross-Bill 
Filed February 17 1936 

♦ ***#*##** 

The answer of Pauline Helvestine, original plaintiff here¬ 
in, to the cross-bill of complaint exhibited in the above cause 
by Roy T. Helvestine, respectfully shows unto the Court 
as follows: 

1. 2. 3. The cross-defendant admits the allegations con¬ 
tained in the first, second and third paragraphs of the cross¬ 
bill of complaint. 

14 4. The cross-defendant denies the allegations con¬ 

tained in paragraph four of the cross-bill of com¬ 
plaint. 

5. For answer to paragraph five of the bill of complaint, 
this cross-defendant denies that beginning about the fall of 
1934, or at any other time, she commenced a systematic 
course of cruel treatment towards the cross-plaintiff; she 
denies that she aggravated or annoyed him by playing the 
radio, by singing, or by any unnecessary noise in the house, 
and she further denies that she ever stated to cross-plain¬ 
tiff that she wanted to make it miserable for him until he 
would become so unfit for work from lack of sleep that he 
would have to leave her, and she avers that said allegation in 
said paragraph is false in its entirety; the cross-defendant 
further denies that cross-plaintiff ever lost any rest or sleep 
on account of any conduct on her part. The cross-defendant 
emphatically denies the allegations in said paragraph that 
she frequently and repeatedly cursed the cross-plaintiff, or 
that she assaulted him. She further denies the allegation 
in said paragraph that she struck him with a silver dinner 
knife, or that she has frequently thrown shoes and other 
objects at him, and she avers that such quarrels and diffi¬ 
culties as the cross-plaintiff would precipitate by his false 
accusations of her, she was invariably on the defensive and 
never offered any violence to the plaintiff. 

6. For answer to paragraph six of the cross-bill of com¬ 
plaint, cross-plaintiff denies that during the past year she 
has told the cross plaintiff to get out, or that she stated to 
the cross plaintiff that he could leave her if he did not like 
what she was doing; she denies she made a habit of re¬ 
maining away from home until late or unreasonable hours, 
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she denies the allegations in said paragraph that for more 
than three months prior to April 26th, 1935 she refused to 
cook any meals for the cross-plaintiff, and avers that she 
did prepare meals in her home for herself and for 

15 the cross-plaintiff, which meals he ate without com¬ 
plaint, and it was only occasionally, or perhaps once 

a w r eek that cross-defendant would insist on eating evening 
meals downtown, for the reason that it would be a change 
from their regular diet and habit, and this course of action 
apparently was entirely satisfactory to the cross-plaintiff, 
who never complained about this subject until the filing of 
his cross-bill of complaint in this cause, or until his answer 
herein w r as originally filed. The cross-defendant emphati¬ 
cally denies that on April 25th, 1935 she cursed and abused 
the cross-plaintiff and told him to get out, and that she did 
not want him around the house any longer, as in said para¬ 
graph alleged. She avers that she did not even see the 
cross-plaintiff on April 25th, 1935, and no conversation 
took place between them on that date about his leaving. 
She further avers that on, to wit, April 26th, 1935, the 
cross-plaintiff deserted her without cause or excuse, and 
she further denies that she is guilty of cruel and/or abusive 
treatment to the cross-plaintiff. 

7. For answer to paragraph seven of the cross-bill of 
complaint, this cross-defendant denies the allegation there¬ 
in that she committed adultery with the co-respondent, 
Harry West, on, to-wit, April 28th, May 15th, July 23rd, 
1935, or on any other date, she denies that the co-respon¬ 
dent, Harry West, visited her at the apartment formerly 
occupied by the parties hereto at No. 1104 Holbrook Ter¬ 
race, Northwest. 

8. For answer to paragraph eight of the cross-bill of 
complaint, this cross-defendant admits that when she left 
the apartment formerly occupied by the parties hereto at 
Holbrook Terrace she took a room with Mrs. Ellen West 
at No. 224 East Capitol Street, and that Harry West is the 
son of Mrs. Ellen West. She emphatically denies the alle¬ 
gation in this paragraph that she has been living 

16 with co-respondent and/or that she committed adul¬ 
tery with the said co-respondent on, to-wit, October 

5th and October 11th, 1935, and she further denies that she 
has ever committed adultery with the co-respondent, Harry 
West. 
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9. This defendant is advised bv her counsel that an order 
of Court has been signed in this cause striking paragraph 
nine from the cross-bill of complaint. 

10. For answer to paragraph ten of the cross-bill of com¬ 
plaint, this cross-defendant desires again to repeat that 
she has at no time committed adultery with the co-respon¬ 
dent, Harry West, or with any other man. Further an¬ 
swering said paragraph, and the cross-bill of complaint 
generally, the cross-defendant avers that cross-plaintiff has 
been irregularly and infrequent in the payment of alimony, 
which was ordered bv the Court, and has fullv and com- 
pletely disregarded the order of Court in this regard. She 
reiterates and reaffirms each and every allegation con¬ 
tained in her original bill of complaint herein. She avers 
that the true facts with respect to the separation of the 
'parties hereto have heretofore been correctly set forth by 
her in her original bill of complaint. 

Wherefore having fully answered the cross-bill of com¬ 
plaint filed herein the cross-defendant prays that upon final 
hearing of the same it be dismissed and that she may be 
awarded the relief prayed for by her in the original bill of 
complaint filed herein, and that she may have such other 
and further relief as the nature of the case may require, 
and to the Court may seem proper. 

PAULINE HELVE STINE 

RAYMOND NEUDECKER 

Attorney for Cross-defendant. 

17 District of Columbia, ss : 

Pauline Helvestine, being first duly sworn on oath, ac¬ 
cording to law, deposes and says: that she has read the 
foregoing answer by her subscribed, and knows the con¬ 
tents thereof; that the statements therein made of her own 
knowledge are true, and those based upon information and 
belief she believes to be true. 

PAULINE HELVESTINE. 

Subscribed and sworn to before me this 14” day of 
February, 1936. 


(SEAL) 


WILLIAM C. ASHFORD 

Notary Public , D. C. 
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Answer of Co-Respondent to Cross-Bill 

Filed February 17 1936 

* 

* * # * * # • # # 

The answer of Harry West to the cross-bill of complaint 
exhibited in the above entitled cause by the cross-plaintiff, 
Roy T. Helvestine, respectfully shows to the Court as fol¬ 
lows : 

1. 2. 3. For answer to the first, second, and third para¬ 
graphs of said cross-bill of complaint, this co-defendant 
avers that he believes the residence and citizenship of the 
parties involved therein to be correctly stated, and he ad¬ 
mits that he is an adult citizen of the United States, and 
resides in the District of Columbia, but is not advised as to 
the date of the marriage of Roy T. Helvestine and the said 
Pauline Helvestine. 

4. This co-defendant has no knowledge or information 
on which to form a belief as to the truth or falsity of the 
matters set forth in paragraph four of the cross-bill of com¬ 
plaint. 

5. For answer to paragraph five of the cross-bill of com¬ 
plaint, this co-defendant avers that he has no information 

or knowledge on which to form a belief as to the 
18 truth or falsity of the matters therein contained, but 
if the same be deemed material to his interests here¬ 
in, he demands strict proof thereof. 

6. For answer to paragraph six of the cross-bill of com¬ 
plaint, this co-defendant avers that he has no information 
or knowledge on which to form a belief as to the truth or 
falsity of the matters therein contained, but if the same be 
deemed material to his interests herein, he demands strict 
proof thereof. 

7. For answer to paragraph seven of the cross-bill of 
complaint, this co-defendant admits that he has been ac¬ 
quainted with the cross-defendant, Pauline Helvestine, for 
more than a year, but he denies the allegations in said para¬ 
graph that he is “associating” with the said cross-defen¬ 
dant. He emphatically denies the allegations in said para¬ 
graph that he committed adultery with the said cross-de¬ 
fendant, Pauline Helvestine, on, to-wit, April 28th, May 
15th, July 23rd, 1935, or on any other date, as in said para¬ 
graph alleged. 
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8. This co-defendant emphatically denies the allegations 
in paragraph eight of the cross-bill of complaint that he 
committed adultery with the cross-defendant, Pauline Hel- 
vestine, on to-wit, Ocober 5th and October 11th, 1935, or on 
any other date; he admits that when the cross defendant 
herein moved from the apartment she had formerly occu¬ 
pied with the cross-plaintiff herein she took a room at prem¬ 
ises No. 224 East Capitol Street, Washington, D. C., which 
is the home of this co-defendant’s mother, Mrs. Ellen West, 
and which apartment also is occupied by the co-defendant, 
his two brothers, a niece and her husband. 

9. This defendant is advised by his counsel that an 

order of court has been signed in this cause striking 
19 paragraph nine from the cross-bill of complaint. 

10. The co-defendant again denies that he has been 
guilty of misconduct or adulterous relations with the cross¬ 
defendant, Pauline Helvestine, and he avers that his ac¬ 
quaintance with Pauline Helvestine has been proper in all 
respects. 

Wherefore having fully answered this cross-bill of com¬ 
plaint exhibited herein by the cross-plaintiff, Roy T. Hel¬ 
vestine, this co-defendant prays that upon final hearing of 
the same it may be dismissed with costs against cross- 
plaintiff herein. 

HARRY B. WEST. 

RAYMOND NEUDECKER 

Attorney for Co-defendant. 

District of Columblv, ss : 

Harry West, being first duly sworn on oath, according to 
law, deposes and says: that he has read the foregoing an¬ 
swer by him subscribed, and knows the contents thereof; 
that the statements therein made of his own knowledge are 
true, and those based upon information and belief he be¬ 
lieves to be true. 

HARRY B. WEST. 

Subscribed and sworn to before me this 14 day of 
February, 1936. 


(SEAL) 


WILLIAM C. ASHFORD 

Notary Public , D. C . 
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20 Final Decree 

Filed March 4 1936 

* # #*#•**# 

This cause coming on for hearing upon the Bill of Com¬ 
plaint of Pauline Helvestine and the Cross-Bill of the de¬ 
fendant, Bov T. Helvestine, and upon consideration of the 
evidence adduced in open Court, it is by the Court this 4th 
dav of March, 1936, 

ADJUDGED, ORDERED and DECREED, 

1. That the Bill of Complaint and the Cross-Bill of Com¬ 
plaint be each dismissed. 

2. That the application by the plaintiff and her counsel 
for an allowance of further counsel fees be and the same is 
hereby denied. 

3. That each of the parties shall bear their respective 
costs. 

ALFRED A. WHEAT— 

Chief Justice . 

From so much of the aforegoing decree as dismissed the 
Cross-Bill of Complaint the defendant, Roy T. Helvestine 
excepts, which exception is duly allowed by the Court; and 
the said defendant notes an appeal in open Court from so 
much of said decree and the undertaking for costs on ap¬ 
peal is hereby fixed at $100.00 or $50.00 in cash. 

ALFRED A. WHEAT— 

Chief Justice . 

21 Order 

Filed March 5 1936 

# * * • * # * * • 

This cause coming on for hearing on the Bill of Com¬ 
plaint of Pauline Helvestine for a Limited Divorce and Ac¬ 
counting, the Answer of the defendant, Roy T. Helvestine 
and his Cross-Bill for an Absolute Divorce, and upon con¬ 
sideration of the evidence adduced in open Court, the 
Court enters this 5th day of March, 1936 these 

Findings of Fact. 

1. That no portion of the funds deposited in the Per¬ 
petual Building Association were earned, contributed or 
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ever belonged to the plaintiff and that said funds were ex¬ 
clusively the earnings and property of the defendant, Roy 
T. Helvestine. 

2. That the defendant was not abusive or guilty of cruelty 
towards his wife and was not addicted to the excessive use 
of intoxicating liquors nor guilty of any impropriety to¬ 
wards the plaintiff. 

3. The defendant was justified in leaving the plaintiff. 

4. That the plaintiff has not established the averments 
of her bill. 

5. That plaintiff was associating and running around 
with other men including the co-respondent, Harry West 
but that the evidence of the plaintiff’s adultery as alleged 
in the cross-bill is not clear and convincing. 

6. That the remaining averments of the cross-bill are 
true. 

Conclusions of Laic 

1. That the plaintiff’s bill of complaint must be dis¬ 
missed. 

2. That the defendant’s cross-bill does not contain a 
prayer for limited divorce and since the averment of adul- 
terv in the cross-bill is not established, the cross-bill must 

also be dismissed. 

22 3. A decree will accordingly be entered which shall 

dismiss the original bill of complaint and the cross¬ 
bill, allow no further counsel fee, and be without costs 
against any of the parties. 

Chief Justice . 

To the action of the Court in refusing upon the sole 
ground to enter these findings of fact and Conclusions of 
Law because the Court is not required to file the same in 
divorce proceedings, the defendant, Roy T. Helvestine, ex¬ 
cepts which exception is duly allowed. 

ALFRED A. WHEAT, 

Chief Justice . 
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Assignments of Error 
Filed March 6 1936 

********* 

The Court erred: 

1. In refusing to award the defendant a limited divorce 
under his Cross-Bill. 

2. In dismissing his Cross-Bill. 

3. In refusing to sign and file Findings of Fact and Con¬ 
clusions of Law. 

ALFRED M SCHWARTZ 

Attorney for defendant. 

Memorandum 

MARCH 11, 1936. 

Undertaking on appeal $100 approved and filed. 

23 Supreme Court of the District of Columbia 

Wednesday, April 1, 1936 

The Court resumes its sessions pursuant to adjourn¬ 
ments, the Justices sitting in Equity, presiding. 

* * * * * * * * * 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendant, Roy T. Hel- 
vestine, by his attorney presents to the Court his State¬ 
ment of Evidence taken at the trial of this cause, and prays 
that the same be signed and made of record, nunc pro tunc, 
which is herebv accordinglv done. 

ALFRED A. WHEAT, 

Chief Justice. 

Designation of Record 
Filed March 6 1936 

* * * * * * * * > * 

The Clerk of the Court will include in the Transcript of 
Record on appeal the following: 

1. Bill of Complaint, filed May 13, 1935. 

2. Answer of defendant, Rov T. Helvestine, filed May 
16, 1935. 

3. Cross-Bill of defendant, Roy T. Helvestine. 

4. Answer of Pauline Helvestine to Cross-Bill. 
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5. Answer of Harrv West to Cross-Bill. 

6. Final decree dismissing Bill and Cross-Bill, Excep¬ 
tion and Notation of Appeal. 

7. Findings of Fact and Conclusions of Law (unsigned), 
with exception noted thereon. 

8. Memo, of undertaking for costs on appeal. 

9. This Designation of Record. 

10. Assignments of Error. 

24 11. Statement of Evidence. 

ALFRED M. SCHWARTZ 

Attorney for defendant. 

Service of a copy of the aforegoing acknowledged this 
6th day of March, i936. 

RAYMOND NEUDECKER 
Attorney for plaintiff and 
Cross-defendants. 

25 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the forgoing pages 
numbered from 1 to 24, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 58741 in Equity, wherein Pauline 
Helvestine is Plaintiff and Roy T. Helvestine et al, are De¬ 
fendants, as the same remains upon the files and of record 
in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 19th day of June, 1936. 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS D COFLIN, 

Assistant Clerk. 


(Seal) 
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26 In the Supreme Court of the District of Columbia 

Holding an Equity Court. 

Equity No. 58741. 

Pauline Helvestine, Plaintiff, 

vs. 

Roy T. Helvestine, and Perpetual Building Association, 

a corporation, Defendants. 

Statement of Evidence 

At the hearing of the above entitled cause commencing 
on the 24th day of February, 1936 and continuing on the 
25th, 26th, 27th and 28th days of February, and the 2nd 
day of March, 1936 before Mr. Chief Justice Alfred A. 
Wheat, the following proceedings were had, evidence of¬ 
fered and given, rulings made by the Court, exceptions 
made by the defendant and noted by the Court: 

The plaintiff to maintain her Bill of Complaint testified 
on her own behalf substantially as alleged in her Bill of 
Complaint and Answer to the Cross-Bill, as did the co¬ 
respondent, Harry West. 

The defendant to maintain his Answer and his Cross- 
Bill testified as alleged in his Answer and his Cross-Bill, 
and other witnesses corroborated the said defendant, Roy 
T. Helvestine in the jjroof of the matters set out in his An¬ 
swer and Cross-Bill. (The question of law involved does 
not necessitate the statement of all the evidence adduced at 
the hearing.) 

At the close of all of the testimony the Court announced 
that the plaintiff had not established the averments of her 
Bill of Complaint by any credible testimony and that he 
was satisfied from evidence that no portions of the monies 
deposited in the Perpetual Building Association ever be¬ 
longed to the plaintiff but were always the property 

27 of the defendant, Roy T. Helvestine; that although 
he was convinced from the evidence that the plain¬ 
tiff had been associating and running around with other 
men including the co-respondent, Harry West, both before 
and after the separation, that he was not satisfied that 
adultery had been committed and that the evidence was 
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not clear and convincing as to the commission of adultery 
and for that reason he would be obliged to dismiss the 
Cross-Bill; that he would dismiss the original Bill of Com¬ 
plaint because he was satisfied that the defendant was jus¬ 
tified in leaving her by reason of the plaintiff’s conduct as 
alleged in his Answer and Cross-Bill. 

Whereupon the defendant’s counsel called to the atten¬ 
tion of the Court Section 64, Chapter 3, Title 14 of the 
D. C. Code to which the Court replied that he could not 
award a limited divorce without a specific prayer therefor, 
and since adulterv had not been established and the onlv 
prayer in the Cross-Bill was for an absolute divorce upon 
the ground of adultery, he could not grant to the defendant 
a limited divorce, and to which action of the Court the de¬ 
fendant duly excepted and which exception was then and 
there dulv noted and allowed by the Court. 

Thereupon the defendant announced that he would ap¬ 
peal and moved the the Court to enter Findings of Fact 
and Conclusions of Law, but the Court announced that in 
divorce cases he was not required to file Findings of Fact 
and Conclusions of Law to which action of the Court the de¬ 
fendant excepted and which exception was then and there 
duly noted and allowed by the Court, 

Be it remembered that the foregoing contains the sub¬ 
stance of all the evidence given and offered pertinent to the 
exceptions embraced in this appeal, and that in order that 
each and every one of the exceptions may be preserved and 
made of record this statement of Evidence is duly ap¬ 
proved and signed and ordered to be made of record 
28 in the above-entitled cause, now for then, this 1st 
day of April, 1936. 

ALFRED A. WHEAT. 

Chief Justice. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6756. Roy T. Helvestine, Appellant, vs. Pauline Hel- 
vestine. United States Court of Appeals for the District 
of Columbia. Filed Jun 20, 1936. Moncure Burke, Clerk. 
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IN THE 


UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 


No. 6756 


ROY T. HELVESTINE, 
Appellant, 
vs. 

PAULINE HELVESTINE. 


BRIEF FOR APPELLANT. 


Statement of Facts. 

This is an appeal by Roy T. Helvestine, who was the 
defendant and cross-plaintiff in the court below, from a 
decree refusing to give the appellant a limited divorce 
and dismissing his cross-bill upon the sole ground that 
a limited divorce could not be granted in the absence 
of a specific prayer therefor, although the cross-bill 
contained prayers for an absolute divorce and for 
general relief and under the evidence the appellant 
was entitled to a limited divorce. 

The bill of complaint filed by the appellee, Pauline 
Helvestine, charged her husband, the appellant, with 
desertion on April 26, 1935, cruelty and drunkenness, 
sought a limited divorce and an accounting of funds 
which had been deposited in the Perpetual Building 
Association in an account to which the appellee claim- 
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ed she had largely contributed. (R. pp. 1-5.) The ap¬ 
pellant filed an answer and a cross-bill for an absolute 
divorce on the ground of adultery, and in the cross-bill 
the appellant also charged cruelty. 

The appellant in his answer denied his wife’s charg¬ 
es, denied that she had made any contributions to the 
bank account, (R. p. 6) and alleged that he had sus¬ 
pected his wife of adultery for a considerable period of 
time: that about March 4th, 1935, he discovered in 
her possession pictures of one Harry West, named as 
co-respondent in the cross-bill; that about four o ’clock 
in the morning of March 17th, 1935, his wife arrived 
home partially intoxicated and a few minutes later 
Harry West called and invited the appellant to meet 
him and talk to him “man to man”; that he met the 
said Harry West in the presence of the appellee, and 
West admitted his affection for the appellant’s wife 
and his association with her and asked the appellant to 
divorce her so he could marry her as he loved her and 
could not stay away from her; that the appellee con¬ 
tinued to associate with Harry West and on April 25th, 
1935, the appellee told the appellant to get out and in¬ 
formed him that she had someone else to pay her rent 
and buy her clothes. That ever since the summer of 
1933 the appellee spent much of her time away from 
home and was in the habit of staying out late at night; 
that the appellant was employed as a baker and was 
required to work at night returning home from his 
work sometimes at four o’clock in the morning and 
sometimes later and on many occasions when he arriv¬ 
ed home from work at four o’clock in the morning his 
wife had not returned home; that whenever he inter- 
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rogated the appellee concerning her whereabouts her 
reply was to try and find out and if he didn’t like it to 
get out. The appellee admitted committing adultery, 
and repeatedly during the year and a half preceding 
their separation while the appellant was at work she 
entertained men friends in her apartment and since the 
separation she visited Harry West at his home and 
spent considerable time there. The appellee further 
during the year and a half preceding their separation 
denounced and cursed him with profane and abusive 
language, frequently asserting that she would like to 
see him killed and urged him to divorce her; that she 
made a practice of deliberately playing the radio as 
loudly as possible and singing and playing ball in the 
house with her dog in the morning while the defendant 
was attempting to sleep, and when remonstrated with 
by the appellant she asserted that her purpose in doing 
this was to make it as miserable as possible for him 
until he would become so unfit for work for lack of 
sleep that he would have to leave; and that as a result 
of this conduct on her part he was obliged on many oc¬ 
casions to go to work with only four or five hours 
sleep. (R. p. 8.) 

The cross-bill of the appellant repeated the above 
averments in his answer and besides alleged that she 
frequently during this same period assaulted him, that 
her abuse and cruelty impaired his health and that he 
was unable to work, that for more than three months 
preceding their separation the appellee refused to 
cook any meals for the appellant and on April 25th, 
1935, the day before he left, she cursed and abused 
him, told him to get out and that she did not want him 
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around the house any longer, and finally on April 26th, 
1935, he was obliged to leave. The cross-bill also set 
up charges of adultery which are not important to re¬ 
late on this appeal but may be noted by a perusal of 
the record. (R. p. 11.) The prayers of the cross-bill 
were for an absolute divorce and for general relief. 
(R. p. 11.) The hearing of the case consumed six trial 
days. (R. p. 21.) 

Upon a consideration of the evidence the court found 
that the appellee had not sustained her bill of com¬ 
plaint, that the appellant had proved all of his charges 
in his answer and cross-bill except adultery, (proof of 
adultery the court held was not clear and convincing) 
and dismissed both the original bill and the cross¬ 
bill, refusing to award a limited divorce to the appel¬ 
lant, because the cross-bill contained no specific prayer 
for a limited divorce. (R. pp. 21, 22.) 

The narration of the voluminous testimony was 
deemed unnecessary by counsel for the parties and the 
trial justice since the appeal involves but two questions 
of law determinable from the pronouncements (find¬ 
ings of fact) of the court as set out in the statement 
of the evidence. Although formal Findings of Fact 
and Conclusions of Law were presented to the trial 
justice, he refused to sign them, only upon the ground 
that they were not required in divorce proceedings al¬ 
though the recitals therein set forth were in full ac¬ 
cord with his decision as appears from the endorse¬ 
ment at the foot of the proposed Findings of Fact (R. 
p. 18) and from the contents of the statement of evi¬ 
dence. 
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The unsigned Findings of Fact as presented to the 
trial justice provided first, that no portion of the funds 
deposited in the building association were earned, con¬ 
tributed or ever belonged to the appellAfit and that 
these funds were exclusively the earnings and prop¬ 
erty of the appella^ secondly, that the appellant was 
not abusive or cruel to his wife, nor addicted to the ex¬ 
cessive use of intoxicating liquors, nor guilty of any 
impropriety towards her, thirdly, that the appellant 
was justified in leaving his wife; fourth, that the ap¬ 
pellee’s averments in the original bill which she filed 
were not established, fifth, that the appellee had been 
associating and running around with other men, includ¬ 
ing the co-respondent, Harry West, but that the evi¬ 
dence of her adultery was not clear and convincing; 
and sixth, that the other averments of the appellant 
in his cross-bill were true. (R. pp. 17,18.) 

The proposed Conclusions of Law (R. p. 18) stated, 
among other things, that the cross-bill in the absence of 
a prayer for a limited divorce, had to be dismissed 
because adultery was not proved. 

In refusing to enter these Findings of Fact and Con¬ 
clusion of Law, the trial justice did so as expressed 
by him in his endorsement at the foot thereof upon the 
“sole ground” that “the court is not required to file 
the same in divorce proceedings.” (R. p. 18.) 

In the statement of evidence the following appears 
(R. p. 21): 

“At the close of all of the testimony the Court 
announced that the plaintiff had not established 
the averments of her Bill of Complaint by any 
credible testimony and that he was satisfied from 
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evidence that no portions of the monies deposited 
in the Perpetual Building Association ever belong¬ 
ed to the plaintiff but were always the property 
of the defendant, Roy T. Helvestine; that although 
he was convinced from the evidence that the plain¬ 
tiff had been associating and ruwning around with 
other men including the co-respondent, Harry 
West, both before and after the separation, that 
he was not satisfied that adulterv had been com- 

w 

mitted and that the evidence was not clear and 
convincing as to the commission of adultery and 
for that reason he would be obliged, to dismiss the 
Cross-Bill; that he would dismiss the original Bill 
of Complaint because he was satisfied that the de¬ 
fendant was justified in leaving her by reason of 
the plaintiff’s conduct as alleged in his Answer and 
Cross-Bill . 

4 ‘Whereupon the defendant’s counsel called to 
the attention of the Court Section 64, Chapter 3, 
Title 14 of the D. C. Code to which the Court re¬ 
plied that he could not award a limited divorce 
without a specific prayer therefor, and since adul¬ 
tery had not been established and the only prayer 
in the Cross-Bill was for an absolute divorce upon 
the ground of adultery, he could not grant to the 
defendant a limited divorce, and to which action 
of the Court the defendant duly excepted and 
which exception was then and there duly noted 
and allowed by the Court.” 

Assignments of Error. 

The assignments of error to which exceptions were 
duly noted and allowed are: (1) the refusal of the trial 
justice to award the appellant a limited divorce, (2) 
his action in dismissing the appellant’s cross-bill, and 
(3) his refusal to sign and file findings of fact and con¬ 
clusions of law. (R. p. 19.) 
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The third assignment of error will be considered 
first, and but briefly, since the failure to file formal find¬ 
ings of fact and conclusions of law was not harmful, 
I believe, because the court’s pronouncements both at 
the foot of the proposed findings and in the statement 
of evidence are in effect findings of fact and conclusions 
of law, and may be treated by this court as in lieu of 
compliance with Equity Rule 70%. 

The first and second assignments of error will be 
discussed as one as they both relate to the ultimate 
question whether the court erred in refusing to award 
the appellant a limited divorce. 

Argument. 

L 

Trial Court Should Have Signed and Filed Findings 
of Fact and Conclusions of Law. 

Rule 70% of the Supreme Court of the United 
States, (Promulgated June 2, 1930, to take effect Oc¬ 
tober 1, 1930) provides: 

“In deciding suits in equity, including those 
required to be heard before three judges, the court 
of first instance shall find the facts specially and 
state separately its conclusions of law thereon; 
and, in granting or refusing interlocutory injunc¬ 
tions, the court of first instance shall similarly 
set forth its findings of fact and conclusions of 
law which constitute the grounds of its action. 

“ Such findings and conclusions shall be entered 
of record and, if an appeal is taken from the de¬ 
cree, shall be included by the clerk in the record 
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which is certified to the appellate court under rules 
75 and 76.” 

In my examination of the authorities I am compelled 
to concede that there is grave doubt as to whether, not¬ 
withstanding the plain language of the rule, it applies 
to divorce actions so as to make it mandatory upon the 
trial justice to file formal findings of fact. It would 
seem from Curriden v. Middleton, 232 U. S. 633, 58 L. 
Ed. 765, that rules promulgated in the Supreme Court 
for cases in equity apply only to suits in equity in the 
federal courts proper, and have no application to suits 
in equity in the courts of the District of Columbia. In 
that case it was held that Rule 22 did not authorize 
the transfer of a suit in equity instituted in the 
Supreme Court of the District of Columbia to the law 
side of the court. But see O’Donoghue v. United 
States, 289 U. S. 516. 

Irrespective of the application of the Rule, I have no 
hesitancy in urging that the action of the trial justice 
in refusing to file fromal findings of fact when inform¬ 
ed of the cross-plaintiff’s intention to appeal was an 
abuse of discretion, arbitrary, and would have resulted, 
but for the court’s declarations and pronouncements 
carried into the statement of evidence and at the foot 
of the rejected findings of fact, in an utter inability of 
this court to determine on appeal whether the court de¬ 
cided the case adversely to the appellant on the facts 
or through error of law. 

In Virginian Railway v. United States, 272 U. S. 658, 
675, the court said: 

“ Unless an opinion indicating the grounds of 
the decision is delivered, a defeated party may 
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often be unable to determine whether the case pre¬ 
sents a question worthy of consideration by the ap¬ 
pellate court. This is particularly true, where the 
case is in equity, and the decree is entered upon a 
hearing involving complicated facts. For being in 
equity, matters of fact as well as of law are re- 
viewable; and the reviewable issues of law are 
rarely sharply defined by requests for rulings. The 
failure to accompany the decree by an opinion 
may thus deprive litigants of the means of exercis¬ 
ing a sound judgment on the propriety of an ap¬ 
peal. And the appellate court, being without 
knowledge of the grounds of the decision below, is 
denied an important aid in the consideration of the 
case, and will ordinarily be subjected to much un¬ 
necessary labor.’ ’ 

In the case of Public Service Commission v. Wiscon¬ 
sin Telephone Company, 289 U. S. 67, 69, the court 
again said: 

“We have repeatedly emphasized the import¬ 
ance of a statement of the grounds of decision, 
both as to facts and law, as an aid to litigants and 
to this Court. While it is always desirable that 
an appellate court should be adequately advised of 
the basis of the determination of the court below, 
we have pointed out that it is particularly import¬ 
ant that this basis should appear when the de¬ 
cree enjoins the enforcement of a state law or the 
action of state officials under that law.” 

In Arkansas-Missouri Power Company v. Kunderer, 
73 Fed., (2d) 212, 213, the court said: 

“It is to be regretted that we do not have the 
benefit of an opinion by the District Court nor of 
findings of fact made by that court which would 
aid us in understanding why the order appealed 
from was made. Even if Equity Rule 70% does 
not apply, * * * the better practice is for the Dis¬ 
trict Court to make some statement as to the facts 
and law constituting the grounds of decision.” 
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As previously stated, I believe the facts as found 
by the trial court and the reasons for his ruling, which 
sufficiently appear of record, may be treated as a sub¬ 
stantial compliance with the Rule, and render harm¬ 
less his error in refusing to sign formal findings of 
fact and conclusions of law. It was so held in Briggs 
v. United States, 45 Fed. (2d) 479: 

“The recent Supreme Court rules (Equity Rule 
70%, June 2, 1930) requires that the trial judge 
make findings of fact and law. * * * Until it is 
otherwise authoritatively held, we shall think the 
rule satisfied by a clear and concise statement by 
the trial judge—whether called findings or opinion 
—which shows what he regards as the essential 
facts and the applicable rules of law.” 

Also see Lewys v. O’Neill, 49 Fed. (2d) 603, 
618. 

If, however, formal findings of fact should have been 
filed and are not sufficiently of record, I respectfully 
submit the cause should be remanded with directions 
to the lower court to enter formal findings of fact. 

n. 

Appellant Was Entitled to a Limited Divorce and the 
Court Erred in Dismissing His Cross-Bill. 

At the hearing below the testimony of the appellant 
by which he proved the matters set out in his answer 
and cross-bill was corroborated by other witnesses. 
(R. p. 21.) Upon the conclusion of the hearing as 
shown by the statement of evidence, the court found 
that the appellee had not established the averments of 
her bill of complaint, that the appellant had proved the 
averments in his answer and cross-bill, that he was 
justified in leaving the appellee, and that the appellee. 
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although not guilty of adultery, had been associating 
and running around with other men including the co¬ 
respondent, Harry West. (R. pp. 21, 22.) Without 
again repeating the allegations of the answer and 
cross-bill which are substantially set out under the 
heading “Statement of Facts,’’ suffice it to say that 
the cruelty alleged and found by the court to have been 
proved consisted of improprieties with other men, an 
expressed lack of affection for her husband and con¬ 
stant efforts on her part to compel him to leave and 
divorce her to enable her to marry someone else who 
4 ‘was willing to pay her rent and buy her clothes”; 
improper absences by the appellee from their home 
late at night and into the early morning hours, a con¬ 
stant course during the year and a half preceding their 
separation, of cursing the appellant with profane and 
abusive language, conduct on her part to prevent him 
from sleeping so as to render him physically unfit for 
his work, frequent outbursts of temper and physical 
assaults upon him, a refusal for more than three 
months prior to their separation to cook any meals for 
him, all of which finally resulted in impairment of his 
health and compelled him to leave her on the 26th day 
of April, 1935. 

These facts established by the evidence, the court de¬ 
clared justified the appellant in leaving the appellee, 
(R. p. 22), and, coupled with her failure to prove by 
any credible testimony the averments against him in 
her bill of complaint, resulted in a dismissal of the 
original bill and a complete exoneration of the appel¬ 
lant of any impropriety on his part. In this state of 
the record, if the appellant was justified in leaving his 
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wife, as the court found, it necessarily followed that 
the appellant was entitled to a limited divorce. 

In Underwood v. Underwood, 50 App. D. C. 323, 324, 
this court said: 

“It is settled in this jurisdiction that acts jus¬ 
tifying desertion must be such as would support 
a decree for divorce. Hitchcock v. Hitchcock, 15 
App. D. C. 81.” 

That the conduct of the appellee toward the appel¬ 
lant justified his leaving her and was sufficient to en¬ 
title him to a decree of limited divorce is amply sus¬ 
tained by the following eases: 

Waltenberg v. Waltenberg, 54 App. D. O. 383. 

Norman v. Norman, 56 App. D. C. 116. 

The court placed his refusal to grant the appellant a 
decree of limited divorce upon the sole ground that 
there was no specific prayer for a limited divorce in 
the cross-bill. (R. p. 22.) 

Section 64, Chap. 3, Title 14 of the Code of Law for 
the District of Columbia provides as follows: 

“In suits for divorce a vinculo a divorce a mcnsa 
et thoro mav be decreed. * * * Where a divorce 
from the bond of marriage is prayed for, the court 
shall have authority to decree a divorce from bed 
and board if the causes proved be sufficient to en¬ 
title the party to such relief only.” (Mar. 3, 1901, 
31 Stat. 1345, c. 854, sec. 970.) 

In the case of Yates v. Yates, 36 App. D. C. 518, 519, 
this court held in a similar situation that the plaintiff 
was entitled to a decree of limited divorce where she 
failed to sustain proof of her husband’s adultery but 
had established cruelty. The court said: 


< 
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4 ‘The Court was justified in separating the 

causes of action, and entering a decree only upon 

the charges of cruelty. Section 968 of the Code. 
* # * 

“It is contended by counsel for defendant that, 
inasmuch as the charge of adultery was eliminated, 
the court could only consider the truth of the 
specific charges of cruelty as found in the fifth 
paragraph of the bill, which are as follows: 4 That 
on numerous occasions he has abused and ill-treat¬ 
ed your complainant; that on several occasions he 
struck her with his clenched fists; that immedi¬ 
ately prior to their separation his ill-treatment 
and abuse became unbearable, and your complain¬ 
ant believes that had she continued to cohabit with 
the defendant Yates she would have been in dan¬ 
ger of serious bodily harm.’ This allegation is 
sufficiently general to admit of proof of the acts 
of cruelty perpetrated by defendant against plain¬ 
tiff during the times mentioned in the bill. ’ ’ 

In the case of O’Neil v. O’Neil, 55 App. D. C. 40, the 
husband was sued by his wife for absolute divorce upon 
the ground of adultery and in which bill she also al¬ 
leged her husband to have deserted her. The trial court 
found that the charge of adultery had not been proved 
and dismissed the bill but before the decree dismissing 
the bill was entered, counsel for the plaintiff moved 
the court to grant to the plaintiff a limited divorce on 
the ground of desertion. The court refused to do this 
upon the ground that the bill contained no specific 
prayer for such a decree. This court reversed and re¬ 
manded the cause to the court below with direction 
that the decree for limited divorce be entered. In the 
opinion, this court said: 

“The trial court heard the testimony respecting 
the charge of adultery against the defendant with 
the corespondent Proctor and held that it was not 
proven. We shall not review the evidence upon 
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that issue here, hut will say that, while the testi¬ 
mony raises a grave suspicion against the defend¬ 
ant, we do not believe that the trial court’s deci¬ 
sion should be reversed upon that ground. 

“It appears in the record that at the close of 
the trial below, and after the court had announced 
its decision upon the evidence, but before the en¬ 
tering of a decree in the case, the plaintiff’s coun¬ 
sel moved the court to grant plaintiff a divorce 
from bed and board of the defendant, on the 
ground of desertion, as alleged in the bill of com¬ 
plaint. The court denied this motion, also denying 
the application for a limited divorce made by de¬ 
fendant in his cross-bill, and dismissed the plain¬ 
tiff’s bill at her cost. We think that the trial court 
should have granted the plaintiff’s prayer for a 
limited divorce. * * * It is true that the hill con¬ 
tained no specific prayer for such a decree; never¬ 
theless it contained a charge of desertion and pray¬ 
ed among other things for general relief. Section 
968, D. 0. Code; Carey v. Carey, 8 App. D. C. 528; 
Hitchcock v. Hitchcock, 15 App. D. C. 81; Davis v. 
Davis, 48 App. D. C. 362; Snow v. Snow, 48 App. 
D. C. 448; Underwood v. Underwood, 50 App. D. 
C. 323, 324, 271 Fed. 553. 

“We therefore reverse the decree of the lower 
court in so far only as it refused to grant a di¬ 
vorce from bed and board to the plaintiff, and re¬ 
mand the case, with directions that such a decree 
be entered below, and for such further proceed¬ 
ings as are consistent herewith.” 

In conclusion I respectfully submit that the court be¬ 
low erred in refusing to award the appellant a limited 
divorce and that the decree dismissing the cross-bill 
should be reversed and the cause remanded with direc¬ 
tions to enter a decree of limited divorce in favor of 
the appellant. 

ALFRED M. SCHWARTZ, 
Attorney for Appellant . 










